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5 CFR Ch. I (1–1–11 Edition) § 831.1309 

§ 831.1309 Referral for litigation. 
From time to time and in a manner 

consistent with the General Account-
ing Office’s and the Justice Depart-
ment’s instructions, OPM will refer 
certain overpayments to the Justice 
Department for litigation. Referral for 
litigation will suspend processing 
under this subpart. 

Subpart N—Standards for Waiver 
of Overpayments 

SOURCE: 45 FR 23635, Apr. 8, 1980, unless 
otherwise noted. 

§ 831.1401 Conditions for waiver. 
Recovery of an overpayment from 

the Civil Service Retirement and Dis-
ability Fund may be waived pursuant 
to section 8346(b), of title 5, United 
States Code, when the annuitant (a) is 
without fault and (b) recovery would be 
against equity and good conscience. 
Where it has been determined that the 
recipient of an overpayment is ineli-
gible for waiver, the individual is nev-
ertheless entitled to an adjustment in 
the recovery schedule if he/she shows 
that it would cause him/her financial 
hardship to make payment at the rate 
scheduled. 

§ 831.1402 Fault. 
A recipient of an overpayment is 

without fault if he/she performed no 
act of commission or omission which 
resulted in the overpayment. The fact 
that the Office of Personnel Manage-
ment may have been at fault in initi-
ating an overpayment will not nec-
essarily relieve the individual from li-
ability. 

(a) Considerations. Pertinent consider-
ations in finding fault are— 

(1) Whether payment resulted from 
the individual’s incorrect but not nec-
essarily fraudulent statement, which 
he/she should have known to be incor-
rect; 

(2) Whether payment resulted from 
the individual’s failure to disclose ma-
terial facts in his/her possession which 
he/she should have known to be mate-
rial; or 

(3) Whether he/she accepted a pay-
ment which he/she knew or should have 
known to be erroneous. 

(b) Mitigation factors. The individual’s 
age, physical and mental condition or 
the nature of the information supplied 
to him/her by OPM or a Federal agency 
may mitigate against finding fault if 
one or more contributed to his/her sub-
mission of an incorrect statement, a 
statement which did not disclose mate-
rial facts in his/her possession, or his/ 
her acceptance of an erroneous over-
payment. 

§ 831.1403 Equity and good conscience. 

(a) Defined. Recovery is against eq-
uity and good conscience when— 

(1) It would cause financial hardship 
to the person from whom it is sought; 

(2) The recipient of the overpayment 
can show (regardless of his or her fi-
nancial circumstances) that due to the 
notice that such payment would be 
made or because of the incorrect pay-
ment either he/she has relinquished a 
valuable right or changed positions for 
the worse; or 

(3) Recovery could be unconscionable 
under the circumstances. 

§ 831.1404 Financial hardship. 

Financial hardship may be deemed to 
exist in—but not limited to—those sit-
uations where the annuitant from 
whom collection is sought needs sub-
stantially all of his/her current income 
and liquid assets to meet current ordi-
nary and necessary living expenses and 
liabilities. 

(a) Considerations. Some pertinent 
considerations in determining whether 
recovery would cause financial hard-
ship are as follows: 

(1) The individual’s financial ability 
to pay at the time collection is scheduled 
to be made. 

(2) Income to other family mem-
ber(s), if such member’s ordinary and 
necessary living expenses are included 
in expenses reported by the annuitant. 

(b) Exemptions. Assets exempt from 
execution under State law should not 
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness, rather primary emphasis shall be 
placed upon the annuitant’s liquid as-
sets and current income in making 
such determinations. 
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